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ABSTRACT. 



Although commerce and the instruments of commerce are uni- 
versal, the laws governing them are local. This situation, of which 
business men justly complain, grows out of the history of law. But 
a distinction between commercial law, which meets universal needs, 
and civil law, which meets local needs, is recognized in the law of 
continental Europe and of Latin America by separate civil and com- 
mercial codes. It is recognized in the United States to some extent 
by judicial perception of the importance of uniformity of decision, 
as among the States, on commercial law and by the recent move- 
ment for uniform commercial legislation. 

The law of Latin America on the subject of commercial associa- 
tions is based ultimately on the French commercial code and later 
French legislation. It proceeds from the mercantile view of a busi- 
ness partnership and treats the share company as a commercial de- 
velopment thereof. Anglo-American law starts from the older con- 
ception that a business partnership is not a legal entity, and that 
legal personality is something specially- conferred by the State 
through grant of a charter. Hence it sets up the commercial share 
company on the model of the municipal corporation or the great 
public-service company. 

There are three fundamental differences between Latin- American 
and Anglo-American law on this subject: (1) The radical distinc- 
tion between share companies and unincorporated associations made 
in Anglo-American law, whereas the law of Latin America treats all 
commercial associations under one general head; (2) the jealousy of 
the purely trading or business company in the United States, because 
it is assimilated to the great corporation or public-service company, 
to which such jealousy attached in the last century; (3) Anglo- 
American aversion to administration, so that we seek to regulate the 
organization and the conduct of commercial companies judicially, 
while Latin America deals with both administratively. 

Five obstacles stand in the way of uniformity: (1) Local particu- 
larism; (2) the effect of the rise of legislation as the chief agency 
of lawmaking, since legislation promotes particularism; (3) the back- 
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4 UNIFORMITY OF LAWS. 

vvardness of the movement for uniform commercial law in the United 
States, fostered by the Anglo-American aversion to codification; (4) 
the division of jurisdiction between State and Federal Government 
in the United States, which commits commerce to the Nation and the 
instruments of commerce to the States; and (5) the Anglo-American 
aversion to doctrinal treatment of the law, without which we may 
not expect to bring about the conditions of uniformity. 

Four conditions favor the attempt to promote uniformity: (1) 
The greater uniformity of commercial law because historically it 
proceeds from a universal law merchant; (2) the doctrinal move- 
ment for uniformity of law which is now strong among teachers of 
law in the United States; (3) the inherited universal ideas of the 
jurists of Latin America; (4) the sociological movement, strong 
throughout the world and particularly strong in the New World. 

As first steps toward uniformity, two suggestions may be made: 
(1) Federal or even Pan-American representatives in the Con- 
ference of Commissioners on Uniform State Laws; (2) education 
fd the public as to the importance of uniform commercial law and 
attempt to bridge the gap between the mercantile view of Latin 
America and the juristic view of Anglo- America through conferences 
and conventions. 



REPORT- 

Commerce is universal, and the instruments of commerce, fash- 
ioned by its demands to meet its needs, are no less universal. But 
the laws that govern the different phases of this universal institution 
and regulate these universal instruments are local. This situation, 
to which the business man justly takes exception, since in practical 
effect it too often makes the law designed to secure the interests 
of a commercial and industrial society a means of defeating them, 
through imposing unnecessary restraints upon economic activity, 
results from the history of modern institutions. Law developed 
first, trade afterwards. For without the development of law the 
development of trade would have been impossible. Yet this very 
circumstance insured that legal institutions develop, without regard 
to the universal demands of commerce, to meet local conditions of 
life in noncommercial communities, and made it necessary to mold 
the legal institutions so developed, as well as might be after they 
were formative, to adapt them to the wider interests they were 
later called upon to secure. Just as we, at least, still measure in 
yards, feet, and inches, or tons, pounds, and ounces, or gallons, pints, 
and quarts, although the transactions calling for measurement have 
come to be cosmopolitan; as we still use local modes of reckoning 
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money in business which has become international; as we still uw 
local languages, although the transactions requiring communication 
transcend local boundaries, so we still attempt to regulate the uni- 
versal instruments of world-wide commerce by the local legal con- 
ceptions that have come down to each people from the past and the 
local legislation which each people enacts on the basis thereof. 

Thus we find ourselves in the commercial world of to-day unable 
to deal with the cosmopolitan in a cosmopolitan way. Undoubtedly 
until the facts with which the civil law has to deal become world- 
wide, until the life of the local community becomes cosmopolitan, 
universal civil law, sought for by many authors in the immediate 
past, must remain a dream. But with respect to commercial law the 
case is very different. Grant, if one will, that administrative law, 
criminal law, the law of inheritance, the law of the family, and the 
law governing transfers of land rest upon positive foundations and 
arise from the will of the lawmaker, it must nevertheless be evident 
that the law of international transportation, the law governing sales 
between buyers and sellers in different lands, and the law govern 
ing the organization and control of the entities through which alone 
business may be caffied on in the modern world must needs be in 
large part a recognition by each State of the usages of world-wide 
trade to which each State ought to make its local regulations conform. 

Civil law, as its name implies, must in its details, at least, be local. 
Tt deals with matters of local moment. It subserves local needs. 
Cotntncrcial law, on the other hand, deals with matters of world- 
wide moment. It subserves universal needs. In consequence, to 
achieve its end, it mu^ be more or less universal. This distinction 
is recognized in the countries of continental Europe by separate civil 
tttid commercial codes. It is recognized to some extent in the United 
States in the doctrine of the Federal Supreme Court that questions 
of commercial law are matters of " general jurisprudence." It is recog- 
nized to some extent in decisions of State courts in the United States 
in which the doctrine of the binding authority of precedent is relaxed 
where necessary to bring decisions upon questions of commercial law 
into harmony with the general course of decision in other States. It 
is coming to be recognized in legislation in the United States in the 
movement for uniform State laws upon commercial subjects. Thus, 
although many circumstances have tended to make commercial law 
only less provincial than the civil law, both in Latin America and in 
Anglo- America there are the foundations of universality and there 
is a certain disposition to take a universal view of matters of com- 
mercial law. In consequence it is not chimerical to consider how far 
tmiformity of laws governing the most important of all instruments 
t)f commerce — the legal entities by means of which the large enter- 
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prises of modern business are carried on — may be hoped for, what 
obstacles are in its way, and how it may be promoted. 

Four jDoints will be taken up in order : (1) What, in general outline 
are the systems of law with reference to the legal entities by w^hich 
modern business is carried on, in force in the republics of America ; 
(2) wherein and why do they differ; (3) what are the chief hin- 
drances to removal of the differences and the bringing about of uni- 
formity; (4) what are the best means of bringing about such uni- 
formity ? 

I. 

Two systems of law on this subject obtain — one in Latin America, 
the other in Anglo- America. The former has its roots in the juristic 
tradition of Continental Europe and so ultimately in the Roman law. 
The latter has its roots in the Anglo-American judicial tradition and 
so ultimately in the old common law of England. Thus there is a 
general uniformity in Latin America and a general uniformity in 
Anglo- America, though in each case more or less difference of detail 
may have developed in particular jurisdictions. The French com- 
mercial code of 1807 and subsequent French legislation have fur- 
nished the model for the Koman-law world in this as in so manv 
other cases. Hence it will be convenient to indicate in outline the 
kind of partnerships and companies recognized in the French com- 
mercial law. These are three: (a) The ordinary or unlimited part- 
nership (societe en nom collectif), (6) the limited partnership 
(societe en commandite), and (c) the company, or, as we might say, 
share company, or, in American parlance, business corporation 
(societe anonyme). The unlimited partnership is without the scope 
of this report and calls for no comment. The limited partnership's 
of two sorts: (1) The simple limited partnership (societe en com- 
mandite simple) and (2) the limited partnership with shares (societe 
en commandite par actions). In the former two or more persons 
responsible to the extent of their entire assets who manage the busi- 
ness, so far as relates to the outside world, are associated with one or 
more dormant partners, liable only to the extent of their interest as 
shown, not by shares but by the partnership articles. In the latter 
there are managers, or, as they might well be called in our parlance, 
" directors," with unlimited liability, and shareholders with limited 
liability, whose interests are secured by a committee of inspectors. 
The company or share company (societe anonyme) corresponds in 
every way to the English company and to the business corporation of 
the United States. 

It will be instructive to compare the foregoing with the German 
law. In Germany commercial partnerships (or better, associations) 
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are of three sorts: (a) unlimited (oflfene) partnerships; (6) com- 
mandite partnerships, which may be either simple or with shares; 

(c) share companies (Aktiengesellschaften). To these custom or 
legislation have added joint-adventure partnerships, registered asso- 
ciations, and partnerships with limited liability as to all members. 

If we turn now to the commercial codes of Latin America we find 
the same system. The commercial codes of Chile and of Colombia, 
for example, expressly set forth that the legal entities of commercial 
law aside from natural persons shall be: (a) the unlimited partner- 
.ship (sociedad coUectiva) ; (6) the company (sociedad an6nima) ; 
(c) the limited partnership (sociedad en commandita) ; and (d) the 
joint adventure (asociacion 6 cuentas en participacion). In other 
cases, as in the commercial code of Argentina without any express 
enumeration, we find the same institutions recognized and provided 
for. Thus it becomes apparent that the law of Latin America on the 
subject in hand follows the same lines as the law of continental 
Europe, and that its most significant feature is the treatment of all 
kinds of mercantile associations under one general head and a con- 
ception of the share company (or corporation, as we should call it in 
the United States) as a mercantile development of the commei:cial 
partnership. This results in a relatively simple process of organiza- 
tion on the model of the organization of a mercantile partnership. 

* Turning to the Anglo- American law, we come at the outset upon a 
wholly diflferent conception. Whereas the commercial code of Chile 
art. 348) and of Mexico (art. 90), for example, expressly declare 
the ordinary unlimited trading partnership to be a juristic person, 
it has been taken to be fundamental where the English law prevails 
that a partnership was not a legal entity, and that legal personality 
was something conferred specially by the Sovereign through grant 
of a charter or, in modem times, acquired under provisions of a 
general law by adopting articles or filing a certificate which, in con- 
nection with the terms of the general law, we still significantly call 
a charter. In other words, we distinguish sharply between the part- 
.©ership to which, although it has most if not all of the attributes of 
the commercial as contrasted with the civil partnership of continental 
Europe, we refuse to concede legal personality, and the corporation, 
which alone we think of as a juristic person. The model upon which 
this institution is fashioned is the municipal corporation charterea 
by the Crown, or the great public-service company chartered by 
Parliament. Hence, although we have done much to simplify the 
mode of incorporation, it still smacks of the formality and dignity of 
the legislative setting up of something of great public moment, even 
if in fact there is nothing but an every-day private trading company. 
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II. 

Passing lo the differences between the two systems and their (jatiSW, 
the first and most significant has already been mentioned, but deserves 
further consideration. Latin America subscribes to the mercantile 
view of iJlfe hature of a commercial partnership. Thus a consist6til 
scheihe bi business associations, from the ordinary firm to the share 
company al the bther extreme, becomes possible. If the distinction 
between a bivil and a commercial partnership seems unfortuhftt^, 
yel thai tJbhce^ion to history does no harm in commercial lat^, and 
is f Itsl di^ppeating with the tendency to unite the civil aftd comm6^- 
cial in ohfe body of law. In the United States, on the othef hand, 
the steadf&st rfefusal of legal theory to adopt the mercantile th©d]f jr 
of a partnership, the obstinate adherence to the results Of the his- 
torical acbident that turned the jurists of ancient Some to the atial- 
bgy of the consortium of coheirs when they first h^d to do With thfe 
trading partnership, and the resulting gulf between on6 type 6i 
mef-t^antite ietssociation and the other, are now ihade worfee by Ih^ 
newly pft)p6ised uhiform partnership act. This act, while in Strb- 
stance tre^aUng the commercial partnership as an entity, etpt^^tf 
refu^l^ to Recognize the settled view of the commerdal w<tt*ld. Thti§ 
a forttidafele obstacle is put in the way of any rat^prochemeWt h^ 
tween the iaW of companies and mercantile assodatioiis ih La)^- 
Am^cafl ahd Anglo- AmeHcan legislation. 

A secon'd difference closely connected with the first is the jealtftr^ 
of pn^ljr trading or business companies so prominent ih legislatioii 
in the mStjority of the TTnited States for purely historical fea'sdtts. 
We thkik x>i a purely Inercalilile company not as a deVete^iheittt <yi 
ihe iffereaAtile partnership in view of. the exigencies of bnsifte^, \itA 
as ^^ajx^in^ which typically is specially chartered by the g<JVem> 
ment--aS It dahgerous agency which the state must hold down dft 
evef-y tan'd lest it do mischief. In practice this often results in ftch 
p66siblfr tfefetrictions upon the coinmefcial activity of the coiuffitiMl^^ 
so that buMheSS men are compelled to go away from home td incor- 
porate, it grows out of applying to the ordinary trading compaiiy 
ideas appropriate to the great corporation, such as the public-serviiee 
company oi to-day, a^d transfer thereto of the traditional jealbti^ 
of corporations in our common law. In the Roman law also there is 
a tradi'tibnal jealousy of associations. But in comparison this has 
left little mark upon the commercial law of continental Europe. 

A third difference grows out of the divergent attitude toward ad- 
ministrative supervision in North and South America. The Anglo- 
American polity is averse to and jealous of administration. Our 
common law seeks to regulate the conduct of corporations judicially 
by proceedings in quo warranto, by criminal prosecutions, and by 
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suite IB ei|iiit|r. M^st oi otii* States d& &o^ supervise the formation of 
eerporaiiens at ail^ but rriy <m legal j^roceediags afterwards to enforce 
the ptovirioaia of thb law. Wkere tiie f ordiaticm of corporations is 
sapervisi^ usuaUf the supervisiotii is ei^rcieed through a judicial 
preceddkigi South Alid Central America^ on the other hand, have 
iahte*iled an «idMiiii^f*ative teaditidn i^d haVe suhjected tli^se mat- 
iaict fljr^iiBi«ti<abUy to lidmifiistrntive e<»itroL 

five considerable bbstaeles to uniScatton of the law governing 
mercantile companies on the American tJontinent must be taken into 
acebunl. ^ilrst; and most weighlfy is ihe local particularism which 
kas become so ihatked a feature d legislation and even of judicial 
decision in tbie tJnited States. It is not merely that the common-law 
lawyer is prohis lo believe ibal Anglo- American legal conceptions 
inhere in nature. All the circumstances of our partition of the ad- 
mmis3;rali6h ol justice and of the lEield of legislation between State 
and Nation tend lo make eacb Btate tbink of every peculiarity of its 
lodal la# ad something of inttinsic linportahce— as a precious pos- 
sie^ioi^. lEb a less eistenl this is true oi the nations that have built 
their tmh laW upon Soman foundations in modem times. The 
strength o¥ &e Id^a of nationalil|r in the modem world must be reck- 
ohfed Witb b^ fevfej^y promoter of unif di& law. 

A isebbhd diMbully inherent in such a project is that the present is 
ah ei*a of Iegislati(m| and in all eras of legislation the imperative 
ibtory of law is dominant, ^he mtite tbat law comes to be ielt to be 
inei^ty [positive, to be merely the coinfoand of the lawgiver, the more 
diftcult it is to tef oroe uni'vef^al cbh^derations. Legislation always 
ten4B to produce localization in law. It lacks tbe check of universal 
theory whicli ri^strains jurists and judges. But the imperative theory 
of laW goes along with the ad^anee of legislation and with the tri- 
umph of centralized bureaucracy tbrougbout tbe world, against 
wbicb Ine commctt law in tbe 'Cnited i^tates ii^ lighting a slow re* 
treat. Unknown in (jfermany until the last quarter of the nineteenth 
taiilury, the theory of law as will bas waxed strong there with the 
growth of national legislation under the £mpire. In England and 
the t^nitbd iStates, tbe diief parliamentary countries of the world, 
tbe imperative theory has almost stood for legal science. £ven in 
Latin countries the failure of ideald of law and government which 
subordinate the State and its agencies to law must necessarily make 
for the imperative tbeory. It is true witb the improvement of legis- 
lative methods and the working out of scientific theories of legisla- 
tion we may bope that a real jurisprudence of actualities may be 
brought about by means of statutes. Legislative investigations 
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through committees, the working out of measures in advance by 
associations and congresses and conferences are tending to give to 
legislatures a breadth of view as to the demands of society with re- 
spect to laAv which jurists or judges were not able to attain in the 
past. For a long time to come, however, while this relatively new 
agency of lawmaking is perfecting, we may be certain that legisla- 
tion and the resulting imperative theory of law will work against 
universality. Not only will this attitude of lawyers and jurists prove 
a general factor against a project for miiform commercial law, but 
the Anglo-American repugnance to codification will prove especially 
formidable in the United State's. As half of the American continent 
in point of territory and more thj^n half in point of population is 
skeptical as to the efficacy of legislation as an organ of private law 
and does not regard codification as desirable, all schemes for the uni- 
fication of commercial law must be framed in the light of the siettled 
attitude of the Anglo-American common law. ,\* 

A third obstacle will be encountered in the backwardness of the 
movement for uniform commercial law within" the United States* 
Uniform commercial law is just beginning to be attained in the 
United States. It is less than a quarter of a century ago that the 
Conference of Cbnimissioiaers on* Uniform State Laws began its 
activities. As a result of its^ labors a uniform negotiable instru- 
ments law has been formulated, which has been adopted in a ma- 
jority of States. But that law which was formulated maiiy years 
since remains to be enacted in more, than one State of importance in 
the commercial world. It has drafted a uniform warehouse receipts 
act which as yet has been adopted in but few States. Its unifbrni 
sales act has as yet no more than begun to be adopted. Attempts 
to enact these statutes in many States have failed, and for a long 
time to come it will require vigorous exertion on the part of those 
interested in the movement to secure even this beginning of a uni- 
form commercial law within the United States.. . / 

A fourth difficulty will be found in the division of jurisdiction 
between State and Federal Government in the United States. .Th^ 
regulation of commerce is coifimittedi to the Federal Government; 
the regulation of the instruments of commerce is committed to the 
States. This is proving in practice a most inconvenient partitioii. 
For the purpose of uniform commercial law it permits the local 
interests of a single community to defeat the general coinniercisj 
interests of the Nation. . . < ; " 

The fifth obstacle is to be seen in the Anglo-American aversion 
to doctrinal treatment of the law. The natural-law idea Has never 
been congenial to English-speaking peoples, and in consequence 
universality will not appeal to them with the same force with which 
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it appeals to those trained in Latin systems of jurisprudence. Not 
only this, but a genuine contempt for legal theory has always been 
more or less characteristic of the Anglo-American lawyer. Lord Esher 
thanked God that English law was not a science. Professor Dicey 
tells us that "jurisprudence stinks in the nostrils of a practicing 
barrister." The United States is preeminently the land of the busi- 
ness spirit. The business man has been for a generation our type 
and exemplar. Hence, not unnaturally, lawyers have come to be 
pure business men. They, too, have the business ideal of making 
their business pay. They, too, have been judged by the money they 
have made, not by the service they have done to justice and to legal 
science. Hence, among probably the most businesslike of all peoples, 
commercial law has lagged, and it is not too much to say that in 
point of legal procedure the United States is far behind all English- 
speaking peoples. But a generally diffused sense for sound legal 
theory must necessarily precede any useful or practicable scheme of 
uniform commercial law. 

Are there, on the other hand, any conditions which favor an at* 
tempt to promote uniform legislation with respect to the instru- 
ments of commerce throughout the American Republics? To my 
mind, in view of the greater uniformity, to begin with, of commer- 
cial law, for historical reasons, which has already been adverted to^ 
there are three factors of no mean importance which might make 
for the success of such a movement in America. The first is the 
doctrinal movement for unity of law which is now strong among 
the jurists and teachers of law in the United States. The judicial 
law-making power of Anglo-American courts, even more than the 
activities of 48 State legislatures, has been actively destroying the 
unity of our traditional common-law system in the United Statea 
Jurists and teachers of law have become alarmed at the situation, 
and it is significant that the cry is strong for the teaching and 
studying of "general law." International law affords a striking 
example of the practical results which juristic theory may accom- 
plish. The juristic movement for uniformity of law in the several 
States of the Union can not fail to result in a general feeling for 
universality in law wherever practicable and advantageous. 

A second factor which should operate strongly in favor of any 
project for uniform commercial legislation throughout the American 
Continent is the more universal view of law to which jurists in Latin 
countries have always inclined. The fortunate ambiguity of jus and 
Its analogues in the Latin tongues — droit, dirritto, derecho — which pre- 
serves the consciousness of a connection which the English right and 
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fe?^, howev^ conducive to cl^ar thinking, tend to obiscure, of iteelf 
makes for universality. But over and beyond this Latin America, 
much more thiaii English America, is, as it were, a soil prepared for 
universality. It has inherited a universal tmdition. The Spanish 
jurist moralists oi the seventeenth century, while not the sMe ^re 
yet the chiefest exponents of that conception of law as the embodi- 
ment of eter!i>ii;al justice which has always been our main relifiince 
i^^ainst the analytical conception of law as the command of a law- 
^ver. Suarez, for instance, includes in his discusi^on of law notions 
as far apart as the mles of games an<d the laws of economics. He felt 
Ihat they were laws in that they expressied in some form an idea (of 
right, in that they were concerned with some notion of justice, in t^at 
Cihey had to d» with ^n ethical conception prior to and above the rule 
or law in the stricter sense. This was the atmosphere in which int^- 
National law grew up and wiUiout which it was impossible to have 
tadi a system. The recognition of politi<3al facts, coupled with an- 
cient ideals of unity and the older notion of law as an eternal verity 
upon which these jurists insisted, has produced a mode of legal 
thinking wider and more universal than that which prevails in 
English-speakii^ countries and creates an atmo^here in which a 
universal coKHnerddl law may eaisily grow up. 

A third condiiiofi whtd^ would favor any project for imiformioom- 
fioemal legislation in America is the 4sockrfogical movement, strong 
the world over^ but (Mirticularly 4^trong and ft)roef ul in the active Mkd 
progressive peoples of the New World* In jurispmd^ice this socio*- 
le(pcal mov^nent has bmlt upon «»d made rational and scientific ihie 
old notion of natural law. The appeal from purely legal reasoning 
to general con^deratiOAS of utility ^ of justice and of adaptation to 
human activities which it involves, must make for universality. In 
ii^isting that we must not forget the end of the law in the meftns, in 
taking us back ena every occasion to reason as contr^distinguiriied 
from le^al conceptions, this new v^:^ion of natural law whidi we ana 
taUing sociological juri£f>rudence is a powerful force against the 
localizing tendencies of the im^perative theory and of legislation. 

It must be manifest that we may not expect to move rapidly. For 
some time, we n^ty hope only to educate the public as to the importance 
of this subject. The great gulf between the mercantile view of Latin 
America and the traditional Anglo-American juristic concepti<m 
must be bridged. The jealousies awakened at once by the term 
oorporation, developed in the nineteenth century era of unregulated 
public servioe companies and unrestricted commercial activity, must 
fee allayed. The distinction between commercial law, where the prob- 
lems are universal, and what Continental Europe calls civil law, 
where there is often much to justify local particularism, must be 
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brought home to lawyers and lawgivers in the United States. The 
first step then would seem to be the promotion of uniformity from 
within in both the Latin and the Anglo-American group. To this end 
it may be expedient to have Federal or even Pan-American represen- 
tatives in the Conference on Uniform State Laws, which is the chief 
factor for uniform commercial law in the United States. The second 
step must be education through scientific discussions in congresses 
and conventions, bringing out the needs of trade in particular locali- 
ties and by comparison, enabling us to draw with assurance, the line 
between the particular and the universal. This will prepare the way 
rapidly for sound and practicable lawmaking. Out of such discus- 
sions there may well arise in the near future a Pan-American Con- 
ference on Uniform Commercial Legislation composed of jurists, 
practicing commercial lawyers and men of affairs in due proportion, 
to give us step by step a scheme of Pan-American legislation with 
respect to the establishment and regulation of corporations and joint 
stock companies engaged in commerce, which may be a model, not 
only to American legislators, but for the world. Nowhere else will 
the two rival legal systems of the world be so well balanced. No- 
where else will the analytical conceptions of the A.nglo-American 
jurists and the universal, or, if you will, the natural-law conceptions 
of the Latin jurists, be so equally represented. With each to act as 
a check upon the other, with each system to throw light upon the 
other in the handling of concrete problems, we may not unreasonably 
expect great results. 

BoscoE Pound, 
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